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Decline To Sign: A Litigator’s Purgatory

By Olivera Medenica

Once in a while, every litigator comes face to face with the
purgatory of circuitous CPLR reasoning, a mental labyrinth
where arguments loop endlessly without arriving at a defini-
tive solution. Such is the purgatory of a “decline to sign” or-
der, where litigants are faced with procedural rules that offer
the illusion of progress, and where each step seems valid, yet
the path leads to nowhere.

Consider the circumstance where a litigant plans to file
an order to show cause for emergency relief. While the court
sets the service terms, reasonable notice to the opposing
party is generally required, especially when interim relief is
sought, like a temporary restraining order. The party seeking
the order to show cause provides an affidavit or affirmation
explaining why the relief is needed and how the notice was
provided (or the reasons why it was not). In theory, it should
go something like this: the movant provides notice to the
other side that she will be filing an order to show cause on
a particular date and time, both parties show up before the
judge at the designated time, the judge then signs the order
to show cause, either granting or refusing the temporary re-
lief, and sets the dates for the parties to submit briefs and
return to court to argue their respective positions on the un-
derlying arguments.

So far so good. But in reality, things can go sideways quite
precipitously. Same scenario as above, except that now the

opposing side jumps the gun and submits a brief opposing the
order to show cause even before the parties first appear before
the judge. The judge then moves back the appearance to con-
sider the briefs and to provide the movant an opportunity to
reply. The parties then appear before the judge again to argue
their briefs. At this point, the judge has not even signed the or-
der to show cause, and is presumably only hearing the parties’
arguments on the TRO. After hearing the parties’ respective
arguments on the merits, however, the judge “declines to sign”
the order to show cause based on the arguments articulated by
the adversary. The movant is now left with an unsigned order,
but a decision on the merits of the motion. The end result is
a procedural morass that is difficult, and costly, to untangle.

In this article, we provide an overview of the outcomes
and consequences of a decline to sign order, and outline some
potential resolutions for litigants to carve a path out of this
procedural quagmire.

A‘Decline To Sign’ Order Is Not an
Appealable Order

As an initial matter, appeals of ex parte orders are different
from regular orders. In New York, an order on an ex parte
application is not appealable.! If an adverse party wants the
order vacated, she should move for the vacatur on notice — as-
suming, of course, that there is a party to notice in the first
place. The order granting or denying the vacatur will then be
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appealable. Alternatively, an adverse party may seek a vacatur
of the order by an ex parte application made to the judge who
granted it.? If the application is denied, however, the order of
denial will not be appealable.

Where a judge “declines to sign,” however, there is no
relief either granted or refused, and thus no appeal can lie
from a court’s declination to sign an order to show cause.?
This ultimately precludes a motion on notice to vacate the
declination to sign, because there is no order to vacate in the
first place. This situation is nothing new, there are countless
decisions in the First and Second Department unequivocally
stating that there can be no appeal from a “decline-to-sign”
order.*

Refiling a Motion or Order To Show Cause
Before the Trial Court Can Be Problematic

In the absence of appellate relief, litigants may be tempt-
ed to try their luck again before the same court, but such
attempts are either procedurally improper or simply not

feasible.

One option is for the party who sought the ex parte relief,
to bring the application again to the Supreme Court, but this
time styled as a motion on notice. If the motion is ultimately
denied, the aggrieved party has an appealable order and can
seek relief from the Appellate Division. This scenario, how-
ever, is problematic in true ex parte matters where there is no
adversary to notice. It is also problematic where a motion on
notice is not pragmatically feasible because waiting for the
Supreme Court to issue a decision on the merits could take
a year, or longer, and the relief requested could be moot by
that point.

A party might also be tempted to refile the order to show
cause, hoping to get it signed by another judge more receptive
to the aggrieved party’s arguments. Every litigant should re-
member, however, that there is a strong policy against having
one judge overrule another of coordinate jurisdiction. Coun-
sel should not be placing a judge in the embarrassing position
of inadvertently overruling a colleague from the same court,
or even overruling herself because she simply forgot an ear-
lier ruling she made in the case. This is why moving papers
on every ex parte application include an afhdavit attesting to
whether this or any similar relief has been moved for previ-
ously and, if so, what new facts justify this new application.’
This affidavit on the second order to show cause should thus
highlight precisely what happened in the first instance. It is
also important to note Rule 3.3(d) of the New York Rules of
Professional Conduct provides that “[i]n an ex parte proceed-
ing, a lawyer shall inform the tribunal of all material facts
known to the lawyer that will enable the tribunal to make an

informed decision, whether or not the facts are adverse.”® An
applicant thus also has an ethical duty to disclosure the results
of any prior motion for similar relief.

This is precisely what happened in Cypress Hills Mgt. v.
Lempenski, 173 A.D.3d 830 (App. Div. 2nd Dep’t, 2019), a
situation very similar to the hypothetical scenario outlined
above. After defaulting, defendant in Cypress Hills attempted
to move by order to show cause to vacate his default, arguing
that the Supreme Court did not have jurisdiction over him
because he had never been served. Justice Devin P. Cohen,
in Kings County, refused to sign the order to show cause but
purported to deny the application on the merits. Defendant
then took it upon himself to file a second order to show cause,
which was ultimately signed by Justice Lawrence Knipel, also
in Kings County, and allowed to proceed. Ultimately, presum-
ably as the prior motion papers came to light, Justice Knipel
denied the motion on the ground that it could not overrule
the decision of another Supreme Court Justice. Defendant
appealed the decision and got it reversed and sent back for a
determination of the motion on the merits.

In an insightful decision on the matter, the Appellate Di-
vision admonished “[t]he procedural morass which occurred
... [that was] the result of two fundamental errors.” The first
error was that if a court “declines to sign an order to show
cause, and thus refuses to allow that motion to be made, [it]
should not proceed to act as if the motion had in fact been
made.” The appellate court also emphasized that a justice of
coordinate jurisdiction “should not sign an order to show
cause refused by a colleague, assuming that the supporting
papers are the same.” In this instance, however, because the
trial court had ultimately allowed the motion to proceed, it
could not subsequently refuse to entertain it because the first
Justice simply declined to sign the order. This is because that
first order to show cause “did not represent the determination
of a prior motion by a Justice of coordinate jurisdiction.” The
second error was that a defendant may not choose to refile the
same order to show cause to avoid the outcome of the first
one. Instead, a defendant should seek relief from the Appel-
late Division pursuant to CPLR 5704(a), as addressed below.

The Cypress Hills decision is insightful as it clarifies that if
a court declines to sign an order to show cause, it is refusing a
party’s motion to be made. Accordingly, a court is thus barred
from subsequently acting as if that motion had been made by
the aggrieved party. This, at a minimum, makes it clear that
a declination to sign does not preclude a subsequent motion
on notice by the aggrieved party. It also makes it clear that the
proper course action for an aggrieved party is to seek relief
from the appellate division with a CPLR 5704 motion, rather
than filing a second identical order to show cause.
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CPLR 5704: A Remedy for Decline To Sign for Ex
Parte Orders

CPLR 5704 offers an opportunity to a litigant aggrieved
by the activity, or inaction, of a trial level judge in respect to
an ex parte application. CPLR 5704(a) provides, in relevant
part:

The appellate division or a justice thereof
may vacate or modify any order granted
without notice to the adverse party by any
court or a judge thereof from which an ap-
peal would like to such appellate division;
and the appellate division may grant any
order or provisional remedy applied for
without notice to the adverse party and re-
fused by any court or a judge thereof from
which an appeal would lie to such appellate
division.

While CPLR 5704(a) does not expressly reference a de-
cline to sign situation (it only addresses a trial court’s grant or
refusal to grant an order), it is understood that an application
to the appellate court pursuant to CPLR 5704 is the remedy
when a judge will not sign an order to show cause.” The pro-
cedure is a relatively simple one, and consists of an applica-
tion to the appellate court without notice to the other side
or, if the court requires, on notice, by order to show cause.

An important point to remember is that the relief provid-
ed by CPLR 5704 is only available with respect to motions
that are permitted by law to be made ex parte, such as, for
example provisional remedy motions.® A motion should not
be made ex parte unless there is authority permitting it to be
made.? It thus logically follows that if the parties appeared
before and were heard by the judge, the order would thus not
be deemed ex parte and CPLR 5704(a) review would thus
not be appropriate.

This brings us back to our original hypothetical — the ex
parte order to show cause, where prior notice was provided to
the adversary, and the parties were heard on the merits of the
motion. In such circumstances, although styled an ex parte
filing, it could hardly be deemed as such. If that is the case,
then CPLR 5704 would appear not be an available remedy
to such a motion.!? Indeed, a litigator’s purgatory: unable to
appeal, and unable to refile.

Even under such egregious circumstances, CPLR 5704
should provide the salvo needed to cut through the proce-
dural morass of a “decline-to-sign” order and ensure appel-
late review. There is no perfect solution to a “decline-to-sign”
non-order but it should certainly cause a litigant to pause and
reflect on whether its motion should be styled as an order

to show cause in the first place. Because if no rule or statute
explicitly permits it, the remedy of CPLR 5704 is unavailable,
and a “decline-to-sign” would effectively mean an unappeal-
able order declining the relief requested.
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Endnotes

1. See CPLR 5701(2)(2).
2. CPLR2221()(2).

3. CPLR5701.
4

See e.g. Schwartz v. Noll, 191 A.D.3d 567 (App. Div. 1st Dep’,
2021) (“This appeal is subject to dismissal for the additional reason
that no appeal lies from an order that declines to sign an order

to show cause, which is an ex parte order that does not decide a
motion made on notice.”); Mele v. Rockland County Bd. Of Elections,
108 A.D. 3d 633 (App. Div. 2nd Dep’t, 2013) (“The petitioner
appeals from an order denying his application to sign an order to
show cause. No appeal lies as of right from an order denying an
application to sign an order to show cause. . . . and we decline to
grant leave to appeal.”).

CPLR 2217(b).

6.  See New York Rules of Professional Conduct, Rule 3.3, cmt. 14
(“The lawyer for the represented party has the . .. duty to make
disclosures of material facts known to the lawyer that the lawyer
reasonably believes are necessary to an informed decision.”).

7. See Richard Reilly, Civil Practice Law and Rule 5704, Practice
Commentaries C5704:1 (McKinney’s 2018).The commentaries
also expressly note that a remedy is not to bring an Article 78
proceeding. Greenhaus v. Milano, 242 A.D.2d 383, 661 N.Y.S.2d
664 (2d Dep’t, 1997).

8. Seeeg CPLR 6211, 6313.
9. See Siegel, New York Practice, 5th ed., § 244.

10. One might be tempted to so order the transcript of oral argument
on the ex parte motion (i.e. the one declining to sign) and then
appeal from that so ordered transcript. The Appellate Division,
however, has found such so-ordered transcripts to be equivalent to
a “decline-to-sign” order and thus an unappealable order. Kryszal
Touch of NY, Inc. v. Gen. Fire-Proof Door Corp., 2022 NY Slip Op.
70206(U) (2d Dep't, Aug. 19, 2022).
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